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BRIEF OF APPELLANT
JURISDICTION AND NATURE OF PROCEEDINGS
Jurisdiction is conferred upon this Court pursuant to Utah Code Annotated
Sections 78-2a-3(2e) appeals from a court of record in criminal cases except
those involving a conviction of the first degree or capital felony.
ISSUES PRESENTED ON APPEAL
1.

Does the District Court have j urisdiction to order restitution

requested by the victim after the successful termination of probation.
STANDARDS OF APPELLATE REVIEW
"Whether a court has personal jurisdiction over a defendant is a question
of law" Department of Social Services v. Vijil.784 P.2d 1130,1131 (Utah
1989). Whether the Trial Court had authority to extend the defendant's probation
is a question of law. The Court of Appeals accords the Trial Court's conclusions
of law with no particular deference reviewing them for correctness State v.
Wilcox. 888 P.2d 1028,1031 (Utah 1991).
"Construction of statutes poses a question of law which the Court of
1

Appeals reviews on appeal for correctness without deference to the Trial Court"
State v. Peterson, 810 P.2d 421, 424 (Utah 1991). "Legal determinations are
defined as those which are not of fact, but are essentially rules or principles
uniformally applied to persons of similar qualities and status and similar
circumstances" State v. Pena, 869 P.2d 932, 935 (Utah 1994). When reviewing
legal determinations, an Appellate Court decides the matter for itself and does not
defer in any degree to the trial judge's determination of law. Id at 936
PERTINENT STATUTORY AND RULE PROVISIONS
The Court will be called upon to analyze the interplay of Utah Code
Annotated Section 77-18-l(8)(a)(ix) and Utah Code Annotated Section 77-18l(10)(a)(i) and Utah Code Annotated 76-3-201 (4)(c)(i-iii) and also Utah Code
Annotated Section 76-3-201.1(2).

STATEMENT OF THE CASE AND FACTS
On October 7,1996, Appellant Daniel Lee Allen was sentenced before the
Honorable John R. Anderson for Aggravated Assault, a Second Degree Felony;
Unlawful Detention, a Class B Misdemeanor; and Possession of a Controlled
Substance - Marijuana, a Class B Misdemeanor. The prison sentence was stayed
and he was placed on probation for a period of 36 months with the following
terms and conditions:
2

1. That he enter into and execute the standard probation agreement with
the Department of Corrections, Adult Probation and Parole.
2. That the Defendant serve a term of incarceration in the Duchesne
County Jail for one year beginning October 7, 1996, with no credit for time
served previously.
3. That after serving one year in the Duchesne County Jail, the Defendant
may enter into a treatment program as recommended by his supervising agent of
Adult Probation and Parole, such program hopefully addressing Defendant's
substance abuse and anger control problems.
4. That Defendant pay total restitution to the victim for any counseling
and all costs in connection therewith.
5. That Defendant write letters to the victim apologizing for his conduct.
The Defendant shall do this every ninety days, with the last letter after
completion of his treatment as recommended by Adult Probation and Parole.
6. That Defendant violate no laws.
7. That Defendant not possess or consume any alcohol or illegal
substances during the term of his probation.
The probation agreement was signed the 21st day of October, 1996 and
entered the 4th day of November, 1996. The Defendant served his year in jail
3

and entered into the standard probation agreement with Adult Probation and
Parole. An Affidavit of Restitution was entered by the County Attorney for
counseling for the victim in the amount of $495.40.
On September 8,1998, Adult Probation and Parole filed a progress report
with the court commenting that Appellant had successfully completed all the
requirements of his probation and requesting that Defendant's probation be
terminated satisfactorily. This meant that he had paid all the restitution, fines and
fees that had been ordered by the court. The court approved and ordered that his
probation be satisfactorily terminated on October 5,1998.
On or before August 9,1999, the victim went to the County Attorney, Mr.
Herbert Wm. Gillespie and requested that she be given more restitution for
counseling she had begun that Summer. The matter was calendared for a hearing
on September 20, 1999 at which time the Court found that it had jurisdiction to
award additional restitution and ordered the Defendant to pay outstanding and
ongoing counseling bills for the victim in the amount of nearly $6,000.00.
The Defendant appeals the Court's assertion of jurisdiction to assess
further restitution that had not been requested during the probationary period.
A timely appeal was filed on October 18, 1999.
SUMMARY OF THE ARGUMENT
4

Appellant contends that the District Court does not have the jurisdiction to
re-open restitution and to order a new amount of restitution for counseling that
arose after the probationary period had ended and was not ordered or requested
during the probationary period.
ARGUMENT
1.

THE DISTRICT COURT DOES NOT HAVE
JURISDICTION TO ORDER NEW RESTITUTION
AMOUNTS AFTER THE SUCCESSFUL TERMINATION OF PROBATION.

The District Court has authority under Utah Code Annotated Section 76-3201 (1953 as amended) to make part of their sentencing various punishments,
including jail time, fines and restitution. Part 4(c) of that Statute states: "In
determining restitution, the Court shall determine complete restitution and court
ordered restitution, (i) complete restitution means the restitution necessary to
compensate a victim for all losses caused by the Defendant, (ii) court ordered
restitution means the restitution the court having criminal jurisdiction orders the
Defendant to pay as part of a criminal sentence at the time of sentencing, (iii)
complete restitution and court ordered restitution shall be determined as provided
in sub-section 8."
Subsection 8(a) states: "For the purpose of determining restitution for an
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offense, the offense shall include any criminal conduct admitted by the
Defendant to the sentencing court or to which the victim agrees to pay
restitution...(b) in determining the monetary sum and other conditions for
complete restitution, the court shall consider all relevant facts, including...
(ii) the cost of necessary medical and related professional services and
devices related to physical, psychiatric and psychological care, including nonmedical care and treatment rendered in accordance with a method of healing,
recognized by the law, of the place of treatment; the cost of necessary physical
and occupational therapy and rehabilitation and the income lost by the victim as a
result of the offense, if the offense resulted in bodily injury to a victim."
Failure to pay fines or restitution is governed by Utah Code Annotated
Section 76-3-201.1(1). "When a Defendant sentenced to pay a fine or to make
restitution defaults in the payment of any installment, the court, upon Motion by
the prosecution, victim, or upon its own Motion may require him to show cause
why his default should not be treated as contempt of court and may issue a show
cause citation or a warrant of arrest for his appearance." Section 76-3-201.1(2)
states: "Unless the Defendant shows that his default was not attributable to an
intentional refusal to obey the order of the court or to a failure on his part to make
a good faith effort to make the payment, the court may find that his default
6

caused his contempt and may order him committed until the fine or restitution, or
a specified part of it, is paid."
Utah Code Annotated 77-18-1(8) requires that while on probation, and as
a condition of probation, the Defendant: "(a) may be required to perform any or
all of the following: (ix) make restitution or reparations to the victim or victims
with interest in accordance with Subsection 76-3-201(4)".
The code goes on to describe in 77-18-1 (10)(a)(i) "probation may be
terminated at any time at the discretion of the court or upon completion without
violation of 36 months probation in Felony or Class A Misdemeanor cases...(ii) if
the Defendant, upon expiration or termination of the probation period, owes
outstanding fines, restitution or other assessed costs, the court may retain
jurisdiction of the case and continue the Defendant on bench probation or place
the Defendant on bench probation for the limited purpose of enforcing the
payment of fines, restitution, including interest, if any, in accordance with
Subsection 76-3-201(4) and any other amounts outstanding. (3) Upon Motion
of the prosecutor or victim or upon its own Motion, the court may require the
Defendant to show cause why his failure to pay should not be treated as contempt
of court or why the suspended jail or prison term should not be imposed, (b)
The Department shall notify the sentencing court and prosecuting attorney in
7

writing in advance in all cases when termination of supervised probation will
occur by law. The notification shall include a probation progress report and
complete report of details of outstanding fines, restitution, and other amounts
outstanding.
This Court has held that a District Court has the authority to extend the
probationary period under the provisions of Utah Code Annotated Section 77-181, that provides in part "at any time prior to the termination of probation the court
may, after hearing with proper notice...extend probation for good cause shown."
State v. Rollins. 893 P. 2d 1063,1067 (Utah App. 1993). The court went on to
state in that case "in order for a court to retain its authority over a probationer,
who is not actively evading supervision, the probationer must be served with an
Order to Show Cause within the period of probation. See Smith v. Cook. 803
P.2d 788, 794 (Utah 1990). The court in Rollins went on to state "the same
analysis is applicable to statutory prerequisites to commencement of probation
extension proceedings.( Rollins at 1067) The court went on to hold in
accordance with the holding in Smith, "the court loses jurisdiction over a
probationer when probation extension proceedings are not properly commenced
before the probation term expires."
The State cites State v. Dickey. 841 P.2d 1203 (Utah App. 1992). In this
8

case, the Defendant had been ordered to pay restitution, had made a couple of
restitution payments and then had stopped paying. The statutory time for his
probation had run, at which time he still owed monies on the restitution. Some
time later, the court sought payment for the restitution. The court in Dickev held
that the payment of restitution, as ordered at the time of sentencing was an
independent judgment that was entered against him and was not dependent upon
the continuation of probation for the necessity of payment. "A judgment which
orders the payment of the fine or payment of restitution to a victim pursuant to
Section 76-3-201, constitutes a lien when recorded in the judgment docket and
shall have the same affect and is subject to the same rules as a judgment for
money in a civil action." Supra at 1209.
It would be Appellant's argument that the facts in his case are
distinguishable from those in Dickev. The Defendant in Dickev failed to make
restitution payments as ordered and the statutory time for his probation ran. In
the Appellant's case, he had paid the restitution as requested by the victim and as
ordered by the Court and, therefore, had his probation successfully terminated as
requested by Adult Probation and Parole. There was, therefore, no recorded
judgment or lien against him that would continue in force after the expiration of
the successful termination of his probation.
9

The court in Dickey cited State v. Green. 757 P.2d 462 (Utah 1988) and
stated that the Utah Supreme Court conclusively negated any discretion on the
part of the trial court to extend probationary jurisdiction to enforce conditions of
probation unless extension proceedings were timely initiated. In that decision, it
also went on to cite State v. Bishop 717 P.2d 261,263-64 (Utah 1986).
"Specific legislative directives limiting judges' sentencing discretion, therefore,
required judges to exercise their power to revoke and extend probation within the
time limit provided by the statute. An interpretation of the statute allowing for
intermediate probationary jurisdiction would leave defendants in a perpetual state
of limbo, where even after their probation appeared to have terminated,
defendants would actually be subject to a continued term of fictional
supervision." The perpetual state of limbo referred to in this analysis is exactly
the place where the appealed ruling places the Appellant in this case. The victim
was present at the time of his sentencing and knew he would be required to pay
restitution to her for counseling and she took advantage of that and received
counseling during the nearly two years that the Defendant was on probation.
Nearly a year after that, she began therapy anew, and with a new psychiatrist,
determined that she would need to attend at least weekly sessions at a cost of
between $100.00 to $150.00 per session with no guarantee of success of the
10

counseling or the connection with the Defendant's actions. Because of a lack of
immediacy of time, the Order of Restitution entered in 1999 basically requires or
allows the victim to claim restitution against the Defendant indefinitely. That is
clearly in opposition to the powers and guidelines given to the District Court for
sentencing under the Utah Code Provisions cited previously.
Further, this Ruling, because its lack of jurisdiction, puts the Defendant in
the position of being subject to the reinstitution of his jail sentence and other
contempt of court orders without an order of probation being in place; and
because he fulfilled the requirements of the restitution amounts requested during
the probationary period, no judgment or hen would have been entered against
him under the terms of that original sentence for the restitution items now
claimed by the victim.
CONCLUSION
Based on the foregoing arguments, the statutory provisions, and the
inherent injustice and inequity in a Ruling that would allow the court to make
rulings in a matter where they have lost jurisdiction, Appellant respectfully
requests that the order entered by the Eighth Judicial District Court for restitution
be vacated.
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RESPECTFULLY SUBMITTED this ^ g a y o f May, 2000.
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Assistant Attorney General
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EIGHTH DISTRICT COURT-DUCHESNE COURT
DUCHESNE COUNTY, STATE OF UTAH
STATE OF UTAH,
Plaintiff,

MINUTES
DETERMINE RESTITUTION

vs .

Case No: 961800084 FS

DANIEL LEE-ALLEN,
Defendant

Judge:
Date:

JOHN R. ANDERSON
September 20, 1999

PRESENT
Clerk:
maxinep
Prosecutor: HERBERT W. GILLESPIE
Defendant not present
Defendant's Attorney(s): CINDY BARTON-COOMBS
DEFENDANT INFORMATION
Date of birth: September 24, 1977
Audio
Tape Number:
1
Tape Count: 2018
CHARGES
1. AGGRAVATED ASSAULT - 2nd Degree Felony
Plea: Guilty - Disposition: 10/07/1996 Guilty Plea
2. UNLAW DETENTION
(amended) - Class B
Misdemeanor
Plea: Guilty - Disposition: 10/07/1996 Guilty Plea
3. POSSESSION OF A CONTROLLED SUBSTANCE - Class B Misdemeanor
Plea: Guilty - Disposition: 10/07/1996 Guilty Plea
HEARING
TAPE: 1
COUNT: 2018
On record
This matter was calendared for review hearing regarding
restitution. Counsel researched the law and after hearing from
counsel, court finds that he has jurisdiction. The court has
determined that the defendant is to pay the outstanding bills for
the doctor and for N. E. Counseling. Court sets this matter for
another hearing on October 18, 1999 at 11:00 a.m.
Page 1

CERTIFICATE OF NOTIFICATION
I certify that a copy of the attached document was sent to the
following people for case 961800084 by the method and on the date
specified.
METHOD
Mail
Mail

NAME
DANIEL LEE ALLEN
DEFENDANT
, UT
CINDY BARTON-COOMBS
ATTORNEY
193 NORTH STATE STREET
(73-13)
ROOSEVELT UT 84066

By Hand .• ^HERBERT W. GILLESPIE

Dated this

Mr day of _ J C ^ £ > L L £ _ _ _ , »21.
/
/

Efeputy Court Clerk

Page 1 (last)

HERBERT Wm. GILLESPIE #1191
DUCHESNE COUNTY ATTORNEY
PATRICIA GEARY #5280
DEPUTY DUCHESNE COUNTY ATTORNEY
P.O. Box 206
Ducliesne, Utah 84021
(801)738-2435
IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF UTAH
DUCHESNE COUNTY, DUCHESNE DEPARTMENT
—oooOooo—

STATE OF UTAH,
Plaintiff.

:

JUDGMENT AND
ORDER

vs.

Criminal No, 961800084
DANIEL LEE ALLEN,
Defendant.

:
Judge John R, Anderson
•••oooOooo—

AGGRAVATED ASSAULT - A SECOND DEGREE FELONY
POSSESSION OF CONTROLLED SUBSTANCE - MARIJUANA • A CLASS B
MISDEMEANOR
UNLAWFUL DETENTION - A CLASS B MISDEMEANOR
This matter came on for sentencing before the above-entitled Court on Monday, October
7,1996, the Honorable Judge John R. Anderson presiding The State of Utah was represented by
Herbert Wm, Gillespie, Duchesne County Attorney. The defendant was present and represented
by hii attorney, Cindy Barton-Coombs. Statements were made by counsel for the parties and die
defendant. The Court aid parties had received and reviewed the Pre-sentence Report herein and
the Diagnostic Report of the Department of Corrections. The victim, Kim Peterson, was also
present and addressed the Court.
NOW THEREFORE, based upon the file and record herein, it is hereby ORDERED,

ADJUDGED AND DECREED as follow
That the defendant has been convicted upon his own picas of guilty of the ehurges of
Aggravated Assault, a Second Degree Felony, in violation of Section 76-5-103 UCA (1953) as
amended; Unlawful Detention, a Class B Misdemeanor, in violation of Section 76-5-304 UCA
(1953) as amended; and Possession of a Controlled Substance (Marijuana), a Class B
Misdemeanor, in violation of Section 58-37-8 UCA (1953) as amended; all of which offenses
having occurred in Duchesne, Duchesne County, State of Utah, on or about May 5,1996*
Thai for the offense of Aggravated Assault, a Second Degree Felony, the defendant is
sentenced to ser\re an indeterminate term in the Utah State Prison of not less than one (1) nor
more thm fifteen (15) years, For the offense of Unlawful Detention, a Class B Misdemeanor, the
defendant is sentenced to serve a term of six (6) months in the Duchesne County Jail For the
offense cf Possession of a Controlled Substance (Marijuana)* a Class B Misdemeanor, the
defendant is sentenced to serve a term of six (6) months in the Duchesne County ML All three of
said sentences shall be served consecutive to each other and not concurrently. No fines are
assessed in any of said matters.
That the above-entitled sentences are suspended and defendant is placed on supervised
probation with the Department of Corrections, Adult Probation and Parole, for a period of thirtysix (36) months on the following terms and conditions:
1, That defendant enter into and execute the standard probation agreement with the
Department of Corrections, Adult Probation and Parole,
2, That defendant serve a term of incarceration in the Duchesne County Jail of one (1)
year (beginning October 7,1996, with no credit for time served previously).
3, That after serving one (1) year in the Duchesne County Jail, the defendant may enter

into a treatment program as recommended by his supervising agent of Adult Probation and
Parole, such prosram hopefully addressing defendant's substance abuse and anger control
problems.
4. That defendant pay total restitution to the victim for any counseling and all costs in
connection therewith.
5. That the defendant write letters to the victim apologizing for his conduct. Defendant
shall do this every ninety (90) days, the last letter after completion of his treatment as
recommended by Adult Probation and Parole,
0, That the defendant violate no laws*
7, That defendant not possess or consume any alcohol or illegal controlled substances
during the term of his probation

s Pit day of October, 1996.

DATED this.

BY

HE COURT

'JOHN R. ANDERSON
DISTRICT COURT JUDGE
Approved as to form;

Attorne'ytbr Defendant

State of Utah vs Daniel Lee Allen
CaseNo.961800084
PER TIUCATE OF MAILING

I heir by certify that on the jj& day of October, 1996,1 mailed a true and correct copy of the
foregoing Proposed Judgement and Order to the attorney for the defendant, at:
Cindy Bartou-Coombs
193 Nonh State Street
Roosevelt, Utah 84066
by depositing the same in the United States Post Office at Duchesne, Utah.

Secretary

State of Utah vs Daniel Lee Allen
Case iNo. 961800084

CERTIFICATE OF MAILING
I hereby certify that on the
day of October, 1996,1 mailed a true and correct copy of the
foiegoing Judgment and Order to the attorney for die defendant, at:
Cindy Barton-Coombs
193 North State Street
Ruosevelt, Utah S4066
jUuLfcu
Adult Probation and Parole
152 E. 100 N.
Vernal, Utah 84078

audio
Kim Peterson
PO Box 119
Duchesne UT 84021
by depositing the same in the United States Post Office at Duchesne, Utah.

Secretary

FILED

STATE OF UTAH

D U C H ^ ^ U S T Y - UTAH

ADULT PROBATION AND PAROLE
PROTECTED
PROGRESS/VIOLATION REPORT

SEP
3Y
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0 l"8

^OANNE McKEE' CLSJUTY
~

TO: Eighth District Court - Div. I
Duchesne City, Duchesne County, Utah

REGARDING: ALLEN, Daniel Lee

ATTN: Judge John R. Anderson

CASE NO.: 961800084

FROM: AP&P Region 4 - Provo

OFFENSE: Aggravated Assault, 2nd Felony;
Unlaw Detention and Poss. of a C/S,
both Class B Misdemeanors

DATE: 09/08/1998

OBSCIS: 00089015

PROBATION DATE: 10/07/1996

ADDRESS: 1923 W 500 N, Provo, UT 84601

LEGISLATIVE DATE: 10/06/1999
COMMENTS: On 10/07/1996, Daniel Lee Allen was placed on probation with the following conditions:
1.
Do not use, have in your possession or under your control alcoholic beverages or
frequent places where alcohol is the chief item of sale.
2.
Submit a letter of apology to the victim every 90 days until treatment has been
completed.
3.
Do not use, have in your possession or under your control any non-prescribed,
controlled substances.
4.
Serve 365 days in the Duchesne County Jail.
5.
Enter, participate in and complete an inpatient program counseling or treatment as
directed by Adult Probation and Parole after serving 1 year in jail.
6.
Pay total restitution to the victim for any counseling and all costs in connection therein.
The defendant has complied with our agency and completed all terms of the Probation Agreement as
directed. Therefore, the following recommendation is being submitted to the Court
IMMEDIATE ACTION TAKEN BY THE AGENT: NOTIFY SUPERVISOR AND COURT.

RE: ALLEN, DANIEL LEE
RECOMMENDATION: Adult Probation and Parole request that the defendant's probation be terminated
satisfactorily.

^LEWl£SC6VIL, PROBATION OFFICER
APPROVED AND ORDERED :a/C=M
T<
DENDZD:
DATE:
to- f^fr"
COMMENTS:

FILED
DISTRICT COURT
DUCHESNE COUNTY, UTAH

THE LAW OFFICE OF
Cindy Barton-Coombs - 5842
193 North State 73-13
Roosevelt, UT 84066
Telephone: (435) 722-0200
Facsimile: (435) 722-0218
Client: 005-241
IN THE UTAH COURT OF APPEALS

OCT 181999
JOANNE McKEE, CLERK
BY

ff

(VU. ^

THE STATE OF UTAH,
NOTICE OF APPEAL
Plaintiff,

vs.
DANIEL LEE ALLEN,
Defendant

Case No.: 961800084 FS
Judge: John R. Anderson

COMES NOW, Daniel Lee Allen by and through his attorney Cindy Barton-Coombs, and
appeals the decision entered by the Honorable John R. Anderson on the 20 th* day of September,
1999. No^ written order has been filed, a copy of the court minutes are attached herein. This
appeal is taken pursuant to Utah Rules of Criminal Procedure 26, and the Utah Rules of
Appellant Procedure.
DATED this //*day of October, 1999.

Cindy B^jpfon-Coombs

DEPUTY

THE LAW OFFICE OF
CINDY BARTON-COOMBS
193 North State Street (73-13)
Roosevelt, Utah 84066
Utah Bar No. 5842
Telephone: (435) 722-0200
Fax:(435)722-0218
IN THE UTAH COURT OF APPEALS

STATE OF UTAH,
Plaintiff,

;)
;

vs.

)

DANIEL LEE ALLEN,
Defendant.

)
)

1.

!

DOCKETING STATEMENT

fftZ/dxCA

Pursuant to Rule 9 of the Utah Rules of Appellate procedure, Appellant files the

following preliminary docketing statement:
2.

Jurisdiction is conferred upon this Court pursuant to Rule 26 2(a) of the Utah

Rules of Criminal Procedure and Utah Code Annotated Sec. 78-2-2 (3)i whereby defendant in a
criminal court action may take appeal to the Court of Appeals from the final order for a second
degree felony. In this action,finaljudgment and was rendered by the Honorable John R.
Anderson, District Court Judge in the Eighth Judicial District Court in and for Duchesne County,
State of Utah.
3.

This appeal is from a Review wherein the Defendant had successfully completed

his probation had been and was afterward ordered to continue paying restitution to the victim.

4.

Appellant entered a plea of guilty to aggravated assault, unlawful detention and

possession of a controlled substance on the 7th day of October, 1996, and was placed on
supervised probation with the Department of Corrections, Adult Probation and Parole for a
period of thirty six (36) months.
5.

Appellant's probation was successfully terminated on the 10th day of September,

1998. The court had ordered Mr. Allen to pay restitution for counseling for the victim. He had
paid all the restitution she had submitted. The victim did not pursue any type of help during the
duration of probation. One year after probation had been terminated the victim sought help from
Northeastern Counseling asking that appellant pay under the terms of his probation.
6.

Defendant filed a Notice of Appeal on the 18th day of October, 1999. Defendant
challenges the court's jurisdiction to impose further sanctions on him for a crime
for which he was no longer on probation.

DATED this J25day of January, 2000.

Cindy Barton-Coombs, Esq.

CERTIFICATE OF MAILING
The undersigned hereby certifies that, on the

^r

day of January, 2000 a true and

correct copy of the foregoing PRELIMINARY DOCKETING STATEMENT was deposited in
the United States mail, postage prepaid, addressed to:
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Herb Gillespie
Duchesne County Attorney
P.O. Box 206
Duchesne, UT 84021
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